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RECENT CASE NOTES 559 

if it be conceded that the payee is not a holder in due course, the court's conclu- 
sion seems necessarily to follow. In accord but not cited in the opinion is FuU 
lerton Lumber Co. v. Snouffer (1908) 139 la. 176, 117 N. W. 50 (extension of 
time to principal). When, however, the instrument is in the hands of a holder 
in due course, the statute would appear to cut off the surety's defense. Section 
29 declares that a surety whose name appears as maker is primarily liable, irre- 
spective of the knowledge of the holder for value; while the provisions of 
section 119 as to discharging the instrument may well be deemed to be exclusive, 
and section 120 to refer only to parties secondarily liable. Such has been the 
holding in a number of cases which have adjudged the surety liable without 
referring to section 58. Vanderford v. Farmer's Nat. Bank (1907) 105 Md. 164, 
66 Atl. 47, 10 L. R. A. (N. S.) 129 (extension of time) ; Richards v. Market Exch. 
Bank (1910) 81 Oh. St 348, 90 N. E. 1000, 26 L. R. A. (N. S.) 99 (extension of 
time) ; State Bank v. Jeltz (1917, Kan.) 167 Pac. 1067. 

Bills and Notes — Negotiability — Reference in Note to Extrinsic Agree- 
ment. — After an unconditional promise to pay in a note, there was added, 
"Value received. Rent for month of August, 1915, for . . . , as per contract 
dated March 24, 1913." On suit brought by a transferee of the note, defendant 
claimed that this provision made the note non-negotiable and subject to defenses 
which existed between the defendant and the original holder. Held, that the 
words "as per contract" qualified the promise to pay, and made it subject to 
the conditions of the contract referred to, and the note was therefore non- 
negotiable. Provosty, J., dissenting. Continental Bank and Trust Co. v. Times 
Publishing Co. (1917, La.) 76 So. 612. 

An instrument, to be negotiable, must be payable unconditionally and at all 
events. N. I. L., sec. 1 (2). Accordingly it has been held that if a note refers 
to another writing, so that, on its face, it makes the duty of payment expressly 
subject to the conditions contained in the other writing, this deprives the note 
of its status as a negotiable instrument. Titlow v. Hubbard (1878) 63 Ind. 6; 
Kendall v. Selby (1902) 66 Neb. 6o, 92 N. W. 178; Hull v. Angus (1911) 60 
Oreg. 95, 118 Pac. 284. But a promise or order may be unconditional, though 
coupled with a statement of the transaction which gives rise to the instrument. 
N. I. L., sec. 3 (2). So a reference in an instrument to another agreement does 
not render it non-negotiable unless it is clearly indicated that the instrument 
is to be governed by conditions contained in the extrinsic agreement referred 
to. National Bank of Newbury v. Wentworth (1914) 218 Mass. 30, 105 N. E. 
626; 3 R. C. L. 918. And it has been held in many cases that a provision such 
as that in the principal case is not sufficient to indicate an incorporation of such 
conditions. Taylor v. Curry (1871) 109 Mass. 36, 12 Am. Rep. 661; Bank of 
Sherman v. Apperson (1880, C. C. W. D. Tenn.) 4 Fed. 25; National Bank of 
Newbury v. Wentworth, supra. The majority of the court in the principal, case 
apparently considered that the words "as per contract" must be read as if 
directly following the promise to pay and qualifying that promise. Under this 
interpretation, the decision would be easily supportable. The dissenting judge, 
however, adopted what seems the sounder view, that these words, in view of 
their place in the instrument, should be construed as modifying and defining 
the word "rent," and thus as merely forming a part of the recital of the trans- 
action which gave rise to the notes, identifying the particular rent for which the 
notes were given. 

Carriers— Termination of Relation of Carrier and Passenger— Opportu- 
nity to Alight.— The plaintiff was a passenger on one of the defendant's street 
cars, and, because of a ditch on the sidewalk side of the car, was let down by 



